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APPELLEES' SUPPLEMENTAL BRIEF 

This supplemental brief is submitted by appellees* 
pursuant to a request made by this Court at oral argument of the 
appeal on August 16, 1974. It discusses whether the order enjoin 
ing the prosecution of the Connecticut action (the order appealed 
from) should be voided because, in the first instance, the order 
to show cause, with temporary restraining order, was brought on 
by Fawcett, a non-party to the New York action at that time. 


All abbreviations will be the same as those 
m appellees' main brief. 
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Initially, it was and is appellees' position that 
appellants' contention in this regard is a desperate attempt to 
give some credibitlity to a totally meritless appeal (B* 14-15). 

As the Court below properly held, it made no difference whether 
Fawcett was a party because, by reason of its right to indemnity, 
Fawcett and Doubleday were in privity. The order to show cause 
with temporary restraining order was signed on March 19, 1974. 

On March 20, 1974, two days prior to the return date of the motion 
for the preliminary injunction, Doubleday, a party to the New York 
action, formally joined the application for the preliminary injunc¬ 
tion so that any "technical defect" was cured within twenty-four 
hours (A-88). 

Furthermore, the order to show cause and the temporary 
restraining order dated March 19, 1974 are not the orders which 
are being appealed from. Indeed, these orders are clearly not 
appealable. What is being appealed from is the permanent stay of 

the Connecticut action — an order obtained by both Fawcett and 
Doubleday (A 7-9, 130). 

Moreover, appellants have not and can not be prejudiced 
by this procedure, especially since they knew as early as December, 
1973 that the same attorneys representing Doubleday would be re¬ 
presenting Fawcett in defending any claims made by appellants 

B refers to references in the brief for defendant appellees. 








arising from the publication of THE IMPLOSION CONSPIRACY. The 
two reasons appellants contend they have been prejudiced are dis¬ 
cussed fully in appellees' main brief (B 17-20). As to the first 
contention, suffice it to say that the New York Court had already 
determined that a preliminary injunction should not issue against 
any paperback edition of the book so that appellants could not be 
prejudiced by a decision which denied them an opportunity to re- 
litigate that issue a second time. 

With respect to their second contention, at oral argu¬ 
ment of this appeal, appellants' attorney repeatedly stated that 
the stay of the Connecticut action denied appellants their right 
to a jury trial against Fawcett. This can only be termed as a 
deliberate attempt to mislead this Court. Attached hereto as 
Exhibit A is a memorandum decision of Judge Tyler dated June 
27, 1974, which specifically discusses appellants' right to a 
jury trial in New York against Fawcett. in this decision. 

Judge Tyler states: 


* nr* " Al J hou 9j} Plaintiffs have introduced 
a timely demand for jury trial as against 
Fawcett, Rule 38(b), F.R. Civ. P., Ihatde- 

Plainti ffs' counsel has 
failed to define the issues as to Fawcett 

y e filing of a supplemental complaint, 
3 ® iS?r« te “ y 4 f hiS Court ' s order on April 
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Thus, appellants have not been denied the right to a jury trial 
against Fawcett by reason of the stay of the Connecticut action. 
Their contention, in the face oi Judge Tyler's decision (Exhibit 
A) and their own refusal to file a supplemental complaint, is 
nothing more than an attempt on this appeal to contrive some 
prejudice, which in fact does not exist. 

POINT I 

THE PRELIMINARY INJUNCTION STAYING THE 
CONNECTICUT ACTION SHOULD NOT BE VACATED 
MERELY BECAUSE THE ORIGINAL ORDER TO SHOW 
CAUSE WHICH BROUGHT ON THE APPLICATION 
WAS MADE BY FAWCETT, NOT A PARTY TO THE 
NEW YORK ACTION AT THAT TIME. _ 

It cannot be disputed that one not a party to an action, 

but whose rights will be affected by that action, may move to 

intervene in that action in order to protect its interests. This 

is specifically provided in the Federal Rules of Civil Procedure 

24(a), which states in relevant part: 

"INTERVENTION OF RIGHT. Upon timely 
application anyone shall be permitted to inter¬ 
vene in an action: . . . when the applicant 
claims an interest relating to the propertv 
or transaction which is the subject of the" 
action and he is so situated that the dis¬ 
position of the action may as a practical 
matter impair or impede his ability to pro¬ 
tect that interest. ..." 


,V* 





As stated above, Fawcett was in privity with Doubleday 
because of its right to indemnification. Any judgment or decision 
rendered in the New York action would affect Fawcett even though 
Fawcett was not at the time formally a party. The reverse would 
be true as to Doubleday and Nizer in the Connecticut action in 
which they were not named as parties. (See, e.g,., Jones v. Conig , 
212 F.2d 187 (6th Cir. 1954)). It is equally clear that one who 
is not a party to an action whose rights will be affected by the 
action can move to intervene and has standing to request injunc¬ 
tive relief. (See, e.<g., Gilmore v. Ja...^s , 274 F. Supp. 75 at 
88 (N.Y. Texas 1967), aff'd 88 S. Ct. 695 (1968)). 

Indeed, this was the precise procedure followed in two 
cases cited in the main brief of both parties, Cresta Blanca Wine 
Co., Inc, v. Eastern Wine Corporation , 143 F.2d 1012 (2d Cir. 

1944) and International Nickel Co. Inc , v. Ford Motor Company , 

108 F.Supp. 833 (S.D.N.Y. 1952). Although there was no discus¬ 
sion of the procedure employed, in both of these cases defendants 
in a second action who were not parties to the first action moved 
in the first action to intervene and to stay the second action. 
While it is true that in both cases stays were denied, this re¬ 
sulted from the particular facts of each case and had nothing to 
do with the procedure employed to obtain the stay. Moreover, it 





■ 



must be emphasised that in both cases the parties that moved to 
intervene in the first action were not parties to that action 
since intervention had not yet been granted. Neither court was 
concerned with the fact that defendants were not formal parties 
to the actions in deciding whether or not to issue a stay. 

In substance, the procedure followed in Cresta Blanca 
in ternational Nickel , supra, was precisely the procedure 

employed with respect to the original order to show cause in this 
case. Although Fawcett did not formally move to intervene in the 
original order to show cause, it did specifically agree in its 
moving affidavit to consent to the jurisdiction of the New York 
court and accept service of a supplemental complaint naming it as 
a defendant (A-53). This offer was tantamount to a motion to 
intervene and therefore Fawcett was simultaneously moving to stay 
and to intervene. In view of authority cited above, the original 
order to show cause brought on in the name of Fawcett was not 
technically defective. 

Furthermore, analogous authority exists to the effect 
that one who is in privity with a party, but is not himself a 
party to the action, may obtain injunctive relief in that action. 
For example. Federal Rules of Civil Procedure 65(d), provides in 
relevant part that a restraining order and injunction! 
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. • • is binding upon the parties 
to the action, their officers, agent, ser¬ 
vants, employees, and attorneys and upon 
those persons in active concert or part.ici - 
pation with them. . . (emphasis added) 

This section has been interpreted to mean that an injunction is 
binding upon the party and those who are in privity with him. 

(See, e. a ., 7 Moore's Federal Practice, 1165.13.) Since Fawcett, 
being in privity with Doubleday, would have been bound by an in¬ 
junction issued by the New York Court even though it was not a 
party to that action, it follows (and would appear to be the clear 
intent of the statute) that one who was in privity with a party 
but himself not a party to the action should be able to apply in 
that action for injunctive relief when his rights are oeing 
affected. 

Also, in Grove Press, Inc , v. City of Philadelphia. 

300 F.Supp. 281 (E.D. Penn. 1969), aff'd 418 F.2d 82 (3rd Cir. 

1969) , an importer and national distributor of a film, who was 
not a party to a State Court suit by a city against the owners and 
operators of theatres which were exhibiting the film, was held to 
have standing to maintain a federal action which sought to enjoin! 
the city from further prosecution c.f the State Court action against 
the owners of the theatres. Similarly, in New American Library 
of _World Literature v. Allen, 114 F.Supp. 823 (N.D. Ohio 1953), 
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a publisher was permitted to maintain an action to enjoin an 
allegedly unlawful suppression of the distribution and sale of 
its books, even though the threatened arrest and prosecution for 
violation of a city ordinance by which such suppression was accom¬ 
plished was directed against a local distributor and not against 
the publisher itself. 

Finally with respect to analogous authority, a whole 
body of law has been developed in regard to the res judicata 
and/or collateral estoppel effect of judgments in recognition of 
the participition of non-parties in actions in which their rights 
are affected. (See, IB Moore's Federal Practice If 0.411 [ 6 ] ) 

It has been held to be especially appropriate to bind a non- 
party by a judgment rendered in an action when the non-party is 
in privity with a party by virtue of an indemnification agreement 
between them. (See, e.g.., Western Electric Co . v . Hammond , 135 
F*2d 283 (1st Cir. 1943); Bros, Inc , v. W.E. Grace Mfa. m. . 261 

F * 2d 428 (jth Clr - 1958)). This is, of course, the situation in 
the instant action. 

However, even if the original order to show cause brought 
on for a twenty-four hour period only in the name of a tt^n non- 
party was technically defective, this Court as a matter of law 
should not reverse the preliminary injunction staying the 
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Connecticut action which is the order presently being appealed. 
This is quite simply because appellants have not in any manner 
been prejudiced by the procedure employed in the original order 
to show cause and, in fact, as has been previously pointed out, 
they have not been legitimately prejudiced by the stay of the 
Connecticut action itself. 

It is Hornbook law which requires no citation of 
authority that mere technical errors not affecting parties sub¬ 
stantial rights are insufficient to warrant a reversal by an 
appellate court. Thus, the usual principles as to harmless error 
apply to appeals from injunction orders and deviations from 
proper procedure will be disregarded when ncn-rejudicial. (See, 
-'2.*, v * Black Panther Oil & Gas Co .. 244 F. 20 (8th Cir. 

1917); In re Lustron Corp., 184 F.2d 789 (7th Cir. 1950); Urban 
V * — a PP Brothers Mfg. Co., 217 F.2d 810 (7th Cir. 1954), cert, 
denied 349 U.S. 930 (1955); 7 Moore's Federal Practice, 1165.21)). 

Also, since appellants have not been prejudiced in any 
manner by the stay of the Connecticut action, the issues involved 
in this appeal have become moot and therefore the order of the 
Court below should be affirmed on this principle as well. (See, 
e- 2 .., 6 Mocre's Federal Practice, 1157.13). 























In short, by virtue of the stay of the Connecticut action 
and Fawcett's intervention in the New York action, the New York 
court now has before it all interested parties and the opportunity 
to dispose of all issues between these parties in one action. 

It cannot be disputed, and even appellants have not expressed 
serious disagreement with this, that it would represent a colossal 


waste of judicial time and effort if the conduct of identical 
proceedings was permitted to proceed in two fora. This is especi¬ 
ally true if this Court were to reverse the stay of the Connecti¬ 
cut action merely on the technical grounds that the order to show 
cause, for a period of 24 hours, was brought only in the name of a 
then non-party who is in privity with a party. It would only re¬ 
sult in Doubleday and Fawcett* making the same application on the 
same grounds for a second time. As stated by an Iowa Court in 
Hoskins v. Hot el Rand oljah^, 203 Iowa 1152 (1926), in commenting 
on a situation where a non-party had participated in the action 
and was now attempting to avoid an adverse judgment: 


IronicaHy, Fawcett could make the application 

!i nCe , b X, Vi rtue of the intervention, which 
is not appealable and not being appealed, it is 
now a party to the New York action. 




/' 
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The object of making one a party to 
legal proceeding is to enable him to be heard 
in the assertion of his rights, and if he fails 
?? ® et ^ hem U P' to conclude him from again 
litigating them ... In substance the Otis 
Company is a party to the litigation. It has 
cippeared and has been fully heard. it is con¬ 
cluded, and is now in court by name. The law 
is not a worship per of formalitie s. l~looks 
rather to the substance . . . itTs not i ts 

j fr liC y tUrn a ^ ltlqa n t out of one door merely 
^ LL e | m | ay - re ' ent er a t another, no r to turn hi £ 
gut that he may e nter another court to prnr-nT^— 
t£e complete relief to which he is entitled , and 
ghich the court o f inception has jurisdict ion 
to grant ."(emphasis added) J - 


Likewise, no matter what procedural route the* appellees 
should or could have followed, it is certain that the proper re¬ 
sult is the present situation of having all parties before the 
New York Court where the action was first instituted and which 
has the closest nexus to the action. On this basis alone, the 
order staying the Connecticut action should be affirmed. 



CONCLUSION 


For the reasons stated in the main brief for defendants- 
appellees and for the reasons set forth herein, it is respectfully 







submitted that the order appealed from be affirmed in all respects. 


Of Counsel: 

ROBERT M. CALLAGY 
JAMES F. RITTINGER 


Respectfully submitted, 

SATTERLEE & STEPHENS 
Attorneys for Defendant-Appellee. 
DOUBLEDAY & COMPANY, INC., and 

Defendant-Intervenor-Appellee, 

FAWCETT PUBLICATIONS, INC. 


Of Counsel: 


PHILLIPS, NIZER, BENJAMIN, KRIM 
& BALLON 

Attorneys for Defendant-Appellee, 
LOUIS NIZER 


GEORGE BERGER 
MARTIN STEIN 
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-against- 


LOUIS NI/ER, DOUBLEDAY b COMPANY, 
INC. and FAWCETT PUBLICATIONS, INC. , 

♦ Defendants. 


TYLER, D. J. 
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y 'ys- 

Defendants liave moved for an order pursuant to Rules 38 anir 
39, F.R.Civ.P., striking plaintiffs' demand for a jury trial on the 
grounds that plaintiffs have waived any right to trial by jury in this 
action as age nst Nizcr and Doubleday because such demand was not 
served within ten days after service of the last pleading relating to 
the claims against thosh defendants. Additionally, Fawcett Publications, 
Inc. ("Fawcett") moves for an order pursuant to Rules 38 and 39, 


EXHIBIT A 








F. R. Civ. P. , striking plaintiffs' demand for a jury trial on the grounds 
that no relief against defendant Fawcett has been requested in this 
action and therefore the demand for jury trial as against defendant 
Fawcett is premature. 

A party desiring trial by jury must serve a timely written demand 
therefor not later than ten days after the service of the last pleading 
directed to the issue he wishes tried to a jury. Rule 38(b), (c), F. R. Civ.P. 
Failure to make a timely demand for jury trial waives the right to this 
form of trial, Rule 38(d), F. R. Civ.P., though the court has discretion 
to order a jury trial despite the waiver. Rule 39(b), F. R. Civ. P. 

This action was instituted against defendants Nizer and Doubleday 
on June 19, 1973. Said defendants served their answers to the complaint 
on July 2 5 and July 24, 1973, respectively. No further pleadings were 
served after July 25, 1973. Plaintiffs' demand for a jury trial was 
made on April 22, 1974, nine months following the last pleading of 
defendants Nizer and Doubleday. 

Plaintiffs predicate their motion for a jury trial against all 
three defendants upon the intervention by Fawrett pursuant to an order 
entered by this court on April 3, 1974. On April 19, 1974, Fawcett 
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servod an answer to the original complaint in this action which named 


only Nizer and Doubled.’'y as defendants. It is clear that the jury demand 
v/as not timely served upon defendants Nizer and Doubleday. Since 
plaintiffs did not timely serve their demand for a jury, they have 
waived their right to a jury trial as to the issues raised in their original 
complaint. The extensive discovery, pretrial conferences and motions 
militate against the exercise of discretion in favor of a jury trial against 
these two defendants. As to the issues in the original complaint, the 
demand was untimely. Olund v. Swarthou t, 459 F.?d 999 (6th Cir. 1972); 
Western Geophysical Co, of America v. Bolt Assoc. Inc. , 440 F.2d 
765, 769 (2d Cir. 1971). 

It is well-settled that when a party has waived his right to a 
jury trial with respect to the original complaint and answer by failing 
to make a timely demand, amendments of the pleadings that do not 
change the issues do not revive this right. Western Geophysical Co. 
of America , supra ; Roth v. Hyer , 142 F. 2d 227 (5th Cir.), cert , denied , 
323 U.S. 712 (1944); American Manufacturers Mut. Ins. Co. v. American 
Broadcasting-Paramount Theatres, Inc. , 45 F. R. D. 38 (S. D. N. Y. 1968). 
Nor will the right be revived by the filing of a supplemental complaint. 
Waldo Theatre Corp. v. Dondis , 1 F. R. D. 685 (D. Me. 1941). 






Although plaintiff;: have interposed a timely demand for jury 
trial as against Fawcett, Rule 38(b), F. R.Civ.P., that demand is 
premature. Plaintiffs' counsel has failed to define the issues as to 


Fawcett by the filing of a supplemental complaint as suggested by order 
of this court on April 3, 1974. 

In short, plaintiffs have waived their right to a jury trial against 

♦ 

Nizer and Doubleday as to the matters raised in their complaint. The 
defendants' motion to strike the jury demand as to Fawcett is denied 
pending the filing of a supplemental complaint. 

It is so ordered. 

Dated: June?^7, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MICHAEL MEEROPOL and ROBERT 
MEEROPOL, 

Plaintiffs, 
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-against- 


LOUIS NIZER, DOUBLEDAY & COMPANY, 
INC. and FAWCETT PUBLICATIONS, INC. 



Defendants. 


/ 
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STATE OF NEW YORK ) 

) S S • z 

COUNTY OF NEW YORK ) 


Civ. 2^20 I 
AFFIDAVIT 









LEROY C. JACOX t being duly sworn, deposes 


and says: 

1- I am VICE-PRESIDENT of Doubleday & 

Company, Inc., one of the defendants in this action. 

2. Pursuant to the terms of an agreement dated April 
j 27, 1973, Doubleday licensed the defendant, Fawcett Publications, 
j Inc *' to publlsh a nd sell the paperback edition of the work 
entitled THE IMPLOSION CONSPIRACY by Louis Hizer. The paperback 
11 edition was published by Fawcett in early 1S74. 


I: 


3. Pursuant to the terms*of the aforementioned agree¬ 
ment and specifically paragraph 7 thereof. Doubleday is obligated 
j t0 indertnif y Fawcett against the claims that have been made by 
!; th ® Plaintiffs in this action and the action which the same 
|j PiaintiffS inStitUtod in the U * S. District Court for the Districi 

j| ° f Connecticut ' a11 of which are based on material appearing in 
jl THE IMPLOSION CONSPIRACY. _ , 

S-.-orn to this ^/^day 

of August, 1974 . -Mr —^ 


/ ; ) // - 

^ A ' A- C /■ 






;■ Notary Public . 

) " 

JEAN M. ( ilAI'.MAN 

Notary Public Stjte of New York 

No. 31-0617715 

Quailed in New York County 

Commission Expires March 30, 1975 

i 
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